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I.
INTRODUCTION
A.

SCOPE

The Extraordinary Chambers in the Courts of Cambodia (“ECCC”) was established on
December 18, 2002, to investigate and prosecute violations of Cambodian and international
humanitarian law during the period of Democratic Kampuchea from 1975 to 1979. During this
time, members of the Khmer Rouge party caused the deaths of between 1.4 and 2.2 million
Cambodians, as well as destroying all of Cambodia’s links to its past. This paper will discuss
whether the law of the ECCC allows for the prosecution of a crime for the destruction of cultural
property through its invocation of the 1954 Hague Convention for the Protection of Cultural
Property in the Event of Armed Conflict, as well as whether individual criminal liability for the
destruction of cultural property exists in customary international law.*
B.

BACKGROUND

After seizing power in 1975, the Khmer Rouge proclaimed a return to Year Zero and
began to demolish all links to the past in Cambodia. They desecrated or destroyed most of
Cambodia’s 3.369 temples and inflicted irreparable damage to statues, sacred literature, and
other religious items of the Buddhist faith. Similarly, they destroyed all 73 Catholic churches in
Cambodia, and they disassembled the Catholic cathedral of Phnom Penh stone by stone. The
Khmer Rouge during the period of 1975-1979 essentially wiped out any public symbol of
religious and cultural value in Cambodia.

*

The specific issue that this memo focuses on is to what extent is there individual criminal responsibility
for violations of the Hague Convention for the Protection of Cultural Property (1954) under Article 7 and
29 of the ECCC law? If liability exists, what are the elements of such crimes? Further the memo will also
analyze the other options available to the prosecutor other than the 1954 Hague Convention.
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The ECCC was established in order to bring to justice the members of the Khmer Rouge
who perpetuated the greatest injustices upon Cambodia. The purpose of the Tribunal is “to bring
to trial senior leaders of Democratic Kampuchea and those who were most responsible for the
crimes and serious violations of Cambodian penal law, international humanitarian law and
custom, and international conventions recognized by Cambodia, that were committed during the
period from 17 April 1975 to 6 January 1979.”1 The ECCC Law is organized into 19 different
chapters, each concerned with a different aspect of the Tribunal. For the purposes of this memo
the important chapters are 1 and 2; chapter 1 comprises the general provisions of the ECCC and
chapter 2 concerns the competence of the court; specifically Chapter 2 contains Article 7, which
grants the ECCC the jurisdiction to prosecute the destruction of cultural property as stated in the
Hague Convention of 1954 for the Protection of Cultural Property.
This memo will first examine whether the ECCC has any authority to prosecute
individuals for the destruction of cultural property directly under the 1954 Hague Convention.
After this, it will be discussed whether there is an international legal norm as to whether the
destruction of cultural property constitutes an international crime. Finally, the memo will
examine some alternatives available to the ECCC in seeking to prosecute individuals for the
destruction of cultural property.
C.

SUMMARY OF CONCLUSIONS

The following is a summary of the conclusions that this memo reaches.

1

Royal Government of Cambodia, Law on the Establishment of Extraordinary Chambers in the Courts of
Cambodia for the Prosecution of Crimes Committed During the Period of Democratic Kampuchea of
2004, available at
http://www.eccc.gov.kh/english/cabinet/law/4/KR_Law_as_amended_27_Oct_2004_Eng.pdf [hereinafter
ECCC law] (last visited Nov. 22, 2006). [reproduced in the accompanying notebook at tab 1]

6

Anup Misra
International War Crimes Research Lab
Fall 2007
1.
The Law on the Establishment of the Extraordinary Chambers does not
grant specific authority to prosecute the destruction of cultural
property.
The ECCC Law states that the prosecution for the destruction of cultural property is to be
done according the 1954 Hague Convention. However, the only sanctions that the 1954 Hague
Convention provides for are those available under local law. Cambodia does not have any local
cultural property protection laws under which members of the Khmer Rouge could be tried
under.
2.

The Prosecutor is not likely to establish that the destruction of cultural
property has reached the level of Customary International Law

While there is a strong case that the destruction of cultural property has reached the status
of customary international law with all responsibilities flowing from that designation,
establishing that this distinction occurred before 1975 is unlikely. The Prosecutor will not be
able to establish an international legal norm for the destruction of cultural property, and will not
be able to prosecute members of the Khmer Rouge under this principle.
3.

The Prosecutor may be able to utilize Articles 2,5 and 6 of the Law on the
Establishment of the Extraordinary Chambers in order to prosecute the
crime of destruction of cultural property.

Article 2 could possibly establish that the prosecutor can try members of the Khmer
Rouge under the laws and customs of war. These are formalized in Article 3 of the Geneva
Convention (IV) of 1949. Though they are not specifically mentioned in the ECCC Law,
however, the general theme of the Tribunal and the historical reasoning for the prosecutions
should allow for an interpretation that these laws are within the Tribunal’s jurisdiction. Since
they do not require the nexus of an international conflict, the elements of the crime have been
met in the period of Democratic Kampuchea. However, the problem with this interpretation of
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Article 2 is that it would open the flood gates to prosecutions that were perhaps not in
consideration when the ECCC Law was drafted.
Article 5 deals with crimes against humanity; specifically the crime of religious
persecution. It should be possible for the prosecutor to establish that there was in fact a
systematic and widespread attack on religious icons and buildings in Cambodia. However, it
should be noted that the mens rea requirement of this crime is very high; among the international
crimes, only the crime of genocide has a higher mens rea element. However, because of the
stated purpose of the Khmer Rouge to wipe out remnants of culture and civilization prior to
1975, the establishment of the mens rea component of the crime is possible.
Article 6 deals with grave breaches of the Geneva Convention. It will be difficult to
utilize this provision because it requires a nexus to an international conflict, while very few
analysts would interpret the regime of the Khmer Rouge as international in nature. Therefore it
is less likely that the prosecutor will be successful in bringing charges under this article, though
it is not as difficult as having the destruction of cultural property reach the recognition necessary
to obtain the status of customary international law.
II.

CRIMINAL LIABILITY SPECIFICALLY PROVIDED BY THE 1954 HAGUE
CONVENTION
The 1954 Hague Convention provides that deals with sanctions for violations of the

Convention. Article 28 states that the “High Contracting Parties undertake to take, within the
framework of their ordinary criminal jurisdiction, all necessary steps to prosecute and impose
penal or disciplinary sanctions upon those persons, of whatever nationality, who commit or order
to be committed a breach of the present Convention.”2 This article does not allow for

2

Convention for the Protection of Cultural Property in the Event of Armed Conflict, May 14, 1954, 249
U.S.T. 240. available at: http://portal.unesco.org/en/ev.php-
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international prosecutions under the 1954 Hague Convention, but rather forces signatories to the
convention to prosecute violators of the convention under any applicable national law.
Current Cambodian law provides a provision to prosecute the destruction of cultural
property. In 1996 the Law on the Protection of Cultural Heritage was introduced.3 This law
creates a crime of negligent destruction of cultural property having a minimum 5 year sentence
and a fine equal to the value of the cultural property.4 The statute also creates the crime of
intentional destruction of cultural property having a prison term of 2-8 years and a fine equal to
double the value of the property destroyed.5
The ECCC is not permitted, however, to make use of current Cambodian law. In the
United Nations agreement establishing the ECCC, the court is limited to 1) genocide as defined
in the 1948 Convention on the Prevention and Punishment of the Crime of Genocide; 2) crimes
against humanity as defined in the 1998 Rome Statute of the International Criminal Court; 3)
grave breaches of the 1949 Geneva Conventions; and 4) other crimes defined in Chapter II of the
ECCC law.6 Chapter II of the ECCC Law concerns the competence of the Court, and Article 3
states that only crimes set forth under the 1956 Penal Code of Cambodia can be used to

URL_ID=13637&URL_DO=DO_TOPIC&URL_SECTION=201.html [hereinafter 1954 Hague
Convention] (last visited Nov. 22, 2007). [reproduced in the accompanying notebook at Tab 2]
3

Royal Government of Cambodia, Law on the Protection of Cultural Heritage, Jan. 25, 1996, available at:
http://www.bigpond.com.kh/Council_of_Jurists/Culture/cul001g.htm [reproduced in the accompanying
notebook at Tab 24].
4

Id. at Art. 63(a).

5

Id.

6

Agreement between the United Nations and the Royal Government of Cambodia concerning the
prosecution under Cambodian Law of Crimes Committed during the period of Democratic Kampuchea, 6
June 2003, UN Doc. A/RES57/228B (Annex) (13 May 2003) available at:
http://www.cambodia.gov.kh/krt/pdfs/Agreement%20between%20UN%20and%20RGC.pdf (last visited
Nov. 22, 2007). [reproduced in the accompanying notebook at Tab 4].
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prosecute any individuals on trial before the Court.7 Article 3 of Chapter II limits the statutes
that the ECCC can use from the 1956 Cambodian Penal code to the crimes of homicide, torture,
and religious prosecution.8 Even if the ECCC had access to modern Cambodian law, to
prosecute members of the Khmer Rouge under those statutes would violate the prohibition
against ex post facto criminal laws; that one cannot be prosecuted for a crime that came into
effect after their criminal act.9
Thus, the ECCC will not have jurisdiction to prosecute any member of the Khmer Rouge
for the destruction of cultural property under authority of the 1954 Hague Convention or related
to articles in Cambodian law. The prosecutor may be able to prosecute the crime of destruction
of cultural property under the 1954 Hague Convention if the crime of destroying cultural
property is found to be part of customary international law.
III.

THE DESTRUCTION OF CULTURAL PROPERTY AS CUSTOMARY
INTERNATIONAL LAW
In order for the ECCC prosecutor to prosecute members of the Khmer Rouge for the

destruction of cultural property, there needs to be a norm that makes the destruction of cultural
property an international crime. In order for this to occur, it must be established that the
prohibition of the destruction of cultural property has attained the status of jus cogens and that
there is an erga omnes obligation stemming from the jus cogens. These two concepts are often

7

ECCC Law, supra note 1 at art. 3. [reproduced in the accompanying notebook at Tab 1].

8

Id. There is a strong possibility that the ECCC will be able to prosecute the destruction of cultural
property under the banner of religious persecution as most of the destruction in Cambodia was in relation
to religious buildings. This will be discussed infra.
9

M. Cherif Bassiouni, Introduction to Criminal Law (2003) [reproduced in the accompanying notebook
at Tab 44].
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presented as two sides of the same issue.10 The term “erga omnes” means “flowing to all” and
so any obligations arising from an action being jus cogens are presumably erga omnes.11
However, this memo will threat them as two related but separate concepts. While there has
never been an articulation from an international court as to the relationship between them, it can
be said that a jus cogens norm rises to that level when it is universally accepted by most states,
and that erga omnes obligation is a consequence of a given international crime having risen to
the level of jus cogens.12 Therefore, to determine the customary international law status of the
destruction of cultural property, the analysis must first determine if the prohibition of the
destruction of cultural property js a jus cogens norm and then if there are erga omnes obligations
stemming from that norm.
A.

PROHIBITION OF THE DESTRUCTION OF CULTURAL PROPERTY AS
JUS COGENS

Jus cogens means “the compelling law” and holds the highest position among
international law.13 It comes not from treaties, but from principles which “the legal conscience
of mankind deems absolutely necessary to coexist in the international community.”14 There is
debate over the criteria for determining a jus cogens norm; however there are commonly
acknowledged crimes whose prohibition rises to the level of jus cogens norms: aggression,
genocide, crimes against humanity, war crimes, piracy, slavery and slave-related practices, and

10

Id. at 176.

11

Id.

12

Id. at 177.

13

Id. at 176.

14

Corrine Brenner, Cultural Property Law: Reflecting on the Bamiyan Buddhas’ Destruction, 29 Suffolk
Transnat’l L. Rev. 237, 247 (2006). [reproduced in the accompanying notebook at Tab 35]
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torture.15 All of these crimes meet four criteria and this can establish a legal basis for
determining when something attains the level of jus cogens norm.
There are four main criteria used to determine whether a crime has risen to the level of
jus cogens: 1) international pronouncements reflecting that the crime has become part of
general customary law; 2) language in treaties which indicates that these crimes have high status
in international law; 3) a large number of states having ratified those treaties; and 4) the ad hoc
international investigations and prosecutions of perpetrators of those crimes.16 Additionally,
courts must also consider the historic legal evolution of the crime (the more legal documents
denouncing the crime, the stronger the argument that it is jus cogens), the number of states that
have incorporated the crime into their national laws, and the number of international and national
prosecutions for the given crime that have occurred and how they have been characterized.17
To summarize: combining Bassiouni’s main criteria with the additional criteria, there are
only three centrally important criteria for determining whether a crime has reached the level of
jus cogens: 1) The number of treaties or pronouncements condemning or creating the crime of
destruction of cultural property; 2) the number of states that have either ratified such treaties, or
adopted the crime into their national law; and 3) the prosecutions of such crimes at either the
international level through ad hoc tribunals or at the national level.
1.

Number of Treaties and Pronouncements

15

Bassiouni, supra note 9 at 172. [reproduced in the accompanying notebook at Tab 44].

16

Id. at 172.

17

Id. at 174.
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As early as the 16th century a history of state custom of legal protection for cultural
objects was recorded when Grotius stated that such things should be protected.18 By the time of
Napoleon, there was a general norm against looting captured countries and there was outrage and
shock among the European community when Napoleon filled the Louvre with robbed art.19 In
1863, Prof. Francis Lieber developed a manual for use by Union Soldiers entitled “Manual of the
Laws and Customs of War” (the “Lieber Code”).20 The Lieber Code prohibited the destruction
of private property, and stated that cultural property should be treated as private property unless
utilized for military purpose.21
The The Regulations Respecting the Laws and Customs of War on Land (the “1907
Hague Regulations”)22 furthered the protection of cultural property. Article 56 of the 1907
Hague Regulations states that:
The property of municipalities, that of institutions dedicated to religion, charity
and education, the arts and sciences, even when State property, shall be treated as
private property. All seizure of, destruction or willful damage done to institutions
of this character, historic monuments, works of art and science is forbidden, and
should be made the subject of legal proceedings.23
18

Marion Forsyth, Casualties of War: the Destruction of Iraq’s Cultural Heritage as a Result of U.S.
Action During and After the 1991 Gulf War, 14 DePaul LCA J. Art & Ent. L. 73, 100 (2004) [reproduced
in the accompanying notebook at Tab 36].

19

Brenner, supra note 14 at 264. [reproduced in the accompanying notebook at Tab 35].

20

Victoria A. Birov, Prize or Plunder?: The Pillage of Works of Art and the International Law of War, 30
N.Y.U.J. Int'l L. & Pol. 201, 206 (1998). [reproduced in the accompanying notebook at Tab 36].; The
Lieber Code of 1863: Corresponence, Orders, Reports, and Returns of the Union Authorities, 7 O.R.
S#124, April 24, 1863. available at: http://www.civilwarhome.com/liebercode.htm (last visited Nov.
24, 2007). [hereinafter Lieber Code] [reproduced in the accompanying notebook at Tab 23].
21

Birov, supra note 20, at 26. [reproduced in the accompanying notebook at Tab 37].

22

Regulations Respecting the Laws and Customs of War on Land, Oct. 18, 1907, 36 Stat. 2295 (1911),
T.S. No. 539 available at: http://www.icrc.org/ihl.nsf/FULL/195 [hereinafter 1907 Hague Regulations]
(last visited Nov. 22, 2007). [reproduced in the accompanying notebook at Tab 5].
23

Id.

13

Anup Misra
International War Crimes Research Lab
Fall 2007
This article takes the basic principles of the Lieber Code and strengthens them by
specifically prohibiting the destruction of cultural property. In Nuremberg, the 1907 Hague
Regulations were used to convict individuals for the destruction of cultural property.24
According to the Nuremberg Tribunal, the 1907 Hague Regulations, and the destruction of
cultural property with it, had “acquired the force of general customary law, thereby binding all
states including those who were not formally parties to the Regulations.”25
In 1949, the Geneva Convention Relative to the Protection of Civilian Persons in Time of
War (“1949 Geneva Convention IV”)26 created further prohibitions on the destruction of cultural
property. Article 53 states that “[a]ny destruction by the Occupying Power of real or personal
property belonging individually or collectively to private persons, or to the State, or to other
public authorities, or to social or cooperative organizations, is prohibited, except where such
destruction is rendered absolutely necessary by military operations.”27 Cultural property would
likely fall under the “real … property belonging … collectively … to social or cooperative
organizations” and would be protected from destruction under the convention. Article 147 of the
Convention also states that “grave breaches… shall be those involving any of the following
acts… if committed against… property protected by the present Convention: … [the] extensive

24

M. Cherif Bassiouni and James A.R. Nafzinger Protection of Cultural Property, chapter in M. Cherif
Bassiouni, ed., International Criminal Law: Cases and Materials 949,954 (1999). [reproduced in the
accompanying notebook at Tab 45].

25

Brenner, surpa note 14 at 264 [reproduced in the accompanying notebook at Tab 35].

26

Geneva Convention Relative to the Protection of Civilian Persons in Time of War, Aug. 12, 1949, 6
U.S.T. 3516, 75 U.N.T.S. 287 available at: http://www.icrc.org/ihl.nsf/FULL/380?OpenDocument
[hereinafter 1949 Geneva Convention] (last visited Nov. 22, 2007). [reproduced in the accompanying
notebook at Tab 6].
27

Id. at art. 53.
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destruction and appropriation of property, not justified by military necessity and carried out
unlawfully and wantonly.”28 Under the 1949 Geneva Convention IV, any grave breach of the
Articles is considered a war crime.29
The 1954 Hague Convention included a right to sanction parties for the destruction of
cultural property.30 In 1970, the UNESCO Convention on the Means of Prohibiting and
Preventing the Illicit Import, Export and Transfer of Ownership of Cultural Property31 (the “1970
UNESCO Convention”) and in 1972 the Convention Concerning Protection of World Cutlrual
Property and Natural Heritage32 (“the World Heritage Convention”) were ratified; both protect
cultural heritage during times of peace. While the 1970 UNESCO Convention does not deal
with the destruction of cultural property, it does state that “cultural property constitutes one of
the basic elements of civilization and national culture, and [that] its true value can be appreciated
only in relation to the fullest possible information regarding its origin, history, and traditional
setting.”33 Similarly, the World Heritage Convention expounds that cultural property of
outstanding interest needs to be protected; it uses language that indicates a norm for protecting

28

Id. at art. 147.

29

Bassiouni and Nazinger, supra note 24 at 954. [reproduced in the accompanying notebook at Tab 45].

30

See supra notes 2-9 and accompanying text.

31

Convention on the Means of Prohibiting and Preventing the Illicit Import, Export and Transfer of
Ownership of Cultural Property, Nov. 14, 1970, art. 1, 23 U.N.T.S. 231 available at:
http://exchanges.state.gov/culprop/unesco01.html [hereinafter 1970 UNESCO Convention] (last visited
Nov. 22, 2007). [reproduced in the accompanying notebook at Tab 7].

32

Convention Concerning Protection of World Cultural Property and Natural Heritage, Nov. 16, 1972,
1037 U.N.T.S. 151 available at: http://whc.unesco.org/en/conventiontext/ [hereinafter World Heritage
Convention] (last visted Nov. 22, 2007). [reproduced in the accompanying notebook at Tab 8].
33

1970 UNESCO Convention, supra note 31 at prmbl. [reproduced in the accompanying notebook at Tab
7].
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cultural property.34 The World Heritage Convention states that “existing international
conventions, recommendations and resolutions concerning cultural and natural property
demonstrate the importance, for all the peoples of the world, of safeguarding this unique and
irreplaceable property, to whatever people it may belong.”35 It also states that cultural property
is of “outstanding interest and therefore need[s] to be preserved as part of the world heritage of
mankind as a whole” and that “it is incumbent on the international community as a whole to
participate in the protection of the cultural and natural heritage of outstanding universal value."36
Among more recent documents the Statute of the International Criminal Tribunal for the
Former Yugoslavia37 (“ICTY”) has several provisions that relate to the destruction of cultural
property. Article 3 of the ICTY Statute deals with violations of the laws or customs of war. It
gives the ICTY the power to prosecute persons violating the laws or customs of war, which
relating to the destruction of cultural property include: 1) destruction of cities, towns or villages
or devastation not justified by military necessity; 2) attack, or bombardment, of undefended
towns, villages, dwellings, or buildings; 3) destruction or willful damage done to institutions
dedicated to religion, charity and education, the arts and sciences, historic monuments and works
of art and science; and 4) plunder of public or private property.38 According to Hirad Abtahi, a

34

World Heritage Convention, supra note 32 at prmbl. [[reproduced in the accompanying notebook at
Tab 8].

35

Id.

36

Id.

37

Statute of the International Tribunal for the Protection of Persons Responsible for Serious Violations of
International Humanitarian law Committed in the Territory of the Former Yugoslavia since 1991, S.C.
Res., U.N> SCOR, 48th Sess., 3217th mtg., at 1-2 U.N. Doc. S/RES/827 (1998), as amended Apr. 10,
2006, available at: http://www.un.org/icty/legaldoc-e/index.htm [hereinafter ICTY Statute] (last visted
Nov. 22, 2007). [reproduced in the accompanying notebook at Tab 9].

38

Id. at art. 3(b)-(e).
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professor international law at Strasbourg University and Associate Legal Officer, chambes,
ICTY, claims that the ITCY blurs the distinction between crimes against people and those
against property.39 It equates a crime against property to a grave breach of the 1949 Geneva
Conventions, which signifies that it is against the laws or customs of war, and that it is
equivalent to a crime against humanity.40 While the Statute of the International Criminal
Tribunal for Rwanda41 (“ICTR”) does not expressly include the ability to prosecute the
destruction of cultural property, it does provide for the prosecution of pillaging (which could
include cultural property, under Article 4 of the ICTR Statute.42
Similar to the ICTY Statute, the Rome Statute of the International Criminal Court43 (“
Rome Statute”) explicitly provides in its Article 8 for the prosecution of the destruction of
cultural property. The violations that relate to cultural property can be divided into two
categories: 1) prohibiting the intentional attack on and destruction of civilian property that is
left undefended and 2) prohibiting the seizure or destruction of enemy property.44 In respect to
the first category, in an armed conflict, the ICC Statute specifically prohibits: 1) the unlawful

39

Hirad Abtahi, The Protection of Cultural Property in Times of Armed Conflict: The Practice of the
International Criminal Tribunal for the Former Yugoslavia, 14 Harv. Hum. Rts. J. 1, 31 (2001)
[reproduced in the accompanying notebook at Tab 38].

40

Id.

41

Statute of the International Criminal Tribunal for Rwanda, S.C. Res. 955, U.N. SCOR, 49th Sess.,
3453rd mtg. U.N. Doc. S/RES/955 (1994), as amended Mar. 26, 2004, available at
http://69.94.11.53/ENGLISH/basicdocs/statute/2004.pdf [hereinafter ICTR Statute] (last visted Nov. 22,
2007). [reproduced in the accompanying notebook at Tab 10].
42

Id.

43

Rome Statute of the International Criminal Court, U.N. Doc. A/CONF. 183/9 (1998), available at
http://www.un.org/law/icc/statute/romefra.htm [hereinafter ICC Statute] (last visted Nov. 22, 2007).
[reproduced in the accompanying notebook at Tab 11].

44

Bassiouni and Nafziger, supra note 24 at 962. [reproduced in the accompanying notebook at Tab 45].
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and wanton destruction and appropriation of property not justified by military necessity;45 2) the
intentional attack on civilian objects;46 3) attacking with knowledge that civilian objects or
natural environment would be damaged severely;47 4) attacking towns, villages, dwellings or
buildings which are undefended and which are not military objectives;48 and 5) intentionally
attacking buildings dedicated to religion, education, art, science or charitable purposes, historic
monuments, and hospitals and places where the sick and wounded are collected, provided they
are not military objectives.49 In a conflict not of international character, the ICC Statute
prohibits intentionally attacking buildings dedicated to religion, education, art, science or
charitable purposes, historic monuments, hospitals and places where the sick and wounded are
collected, provided they are not military objectives.50 With regard to the second category, the
ICC Statute prohibits pillaging51 and destroying or seizing enemy property unless militarily
justified.52
The most recent pronouncement for prosecuting the crime of destruction of cultural
property is the 1999 Second Protocol to the 1954 Hague Convention53 (“Second Protocol”). This

45

ICC Statute, supra note 43 at art. 8(2)(a)(iv). [reproduced in the accompanying notebook at Tab 11].

46

Id. at art. 8(2)(b)(ii).

47

Id. at art. 8(2)(b)(iv).

48

Id. at art. 8(2)(b)(v).

49

Id. at art. 8(2)(b)(ix).

50

Id. at art. 8(2)(e)(iv).

51

Id. at art. 8(2)(b)(xvi)(international conflict); Id. at art. 8(2)(e)(v)(non-international conflict).

52

Id. at art. 8(2)(b)(xiii)(international conflict); Id. at art. 8(2)(e)(xii)(non-international conflict).

53

Second Protocol to the 1954 Hague Convention for the Protection of Cultural Property in the Event of
Armed Conflict, Mar. 26, 1999, available at: http://portal.unesco.org/en/ev.php-
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is possibly the strongest indictment by an international body against the destruction of cultural
property. In the 1954 Hague Convention and all the conventions following it, there is a general
waiver for the destruction of cultural property when it involves military necessity. In the Second
Protocol, however, the obligations of protection can only be waived if the property has been
made a military target and there is no way to get around it;54 the decision to attack is at least on
the battalion level;55 and a warning is given whenever possible.56 The Second Protocol also
distinguishes serious violations from other violations, and provides for universal jurisdiction over
those who commit serious violations.57 The Second Protocol also provides specifically for
individual criminal liability for persons who violate its provisions.58 It also extends individual
liability to persons other than those individuals who physically commit the act.59 Finally, the
Second Protocol applies to conflicts of a non-international character in the same manner as to
conflicts of an international character.60
There are also regional and bilateral conventions and declarations that allow for
punishment in the event of destruction of cultural property. The European Convention on

URL_ID=15207&URL_DO=DO_TOPIC&URL_SECTION=201.html [hereinafter Second Protocol]
(last visited Nov. 22, 2007). [reproduced in the accompanying notebook at Tab 3]
54

See id. at art. 6(a).

55

See id. at art. 6(c).

56

See id. at art. 6(d).

57

See Bassiouni and Nazinger surpa note 24 at 959. [reproduced in the accompanying notebook at Tab
45].

58

Second Protocol, supra note 53 at art. 16(2)(a). [reproduced in the accompanying notebook at Tab 3]

59

Id. at 15(2).

60

Id. at arts. 24-28.
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Offences relating to Cultural Property61 was adopted by the Council of Europe in 1985. In
Article 12, the Parties “shall accordingly take the necessary measures for adequate
sanctioning.”62 The United States has incorporated the 1970 UNESCO Convention into its
laws63 as well as having bilateral treaties with numerous countries concerning the treatment of
cultural property.64
2.

Number of Convention Signatories and other States recognizing
destruction of cultural property as a crime

The second criterion for determining whether the prohibition of the destruction of cultural
property has risen to the level of jus cogens is the number of signatories to the various
conventions.65 The 1954 Hague Convention has 118 signing States66 and the First Protocol to
the 1954 Hague Convention67 has 96 signing States.68 The World Heritage Convention has 184

61

European Convention on Offences relating to Cultural Property, Delphi, 23.VI.1985, available at:
http://conventions.coe.int/Treaty/EN/Treaties/Html/119.htm [hereinafter European Convention].
[reproduced in the accompanying notebook at Tab 12].
62

Id. at art. 12.

63

See Convention on the Protection of Cultural Property, 19 U.S.C. 2601 et seq. (2000). [reproduced in
the accompanying notebook at Tab 25].

64

For a list of the countries that the United States has agreements with see List of Agreements,
Emergency Actions, and Federal Register Notices, http://exchanges.state.gov/culprop/list.html (last
visited Nov. 2, 2007). [reproduced in the accompanying notebook at Tab 26].

65

All numbers are as of 11/24/2007.

66

See 1954 Hague Convention, State Parties,
http://portal.unesco.org/la/convention.asp?KO=13637&language=E (last visited Nov. 24, 2007).
[reproduced in the accompanying notebook at Tab 13]

67

See First Protocol to the 1954 Hague Convention for the Protection of Cultural Property in the Event of
Armed Conflict, signed at the Hague, May 14, 1954, 249 U.N.T.S. 358 available at:
http://portal.unesco.org/en/ev.php-URL_ID=15391&URL_DO=DO_TOPIC&URL_SECTION=201.html
[hereinafter First Protocol] (last visited Nov. 22, 2007). [reproduced in the accompanying notebook at
Tab 14].
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signatory States;69 the 1970 UNESCO Convention has 102 signatory states,70 the 1949 Geneva
Conventions have 194 signatory States,71 and the ICC Statute has 105 States parties attached to
it.72 While these documents all have large numbers of signatories, the Second Protocol, with the
toughest sanctions against the destruction of cultural property so far has 46 State parties as
signatories.73 This is a far cry from the other conventions.
3.

Prosecutions for the destruction of Cultural Property

The third criterion for determining if the prohibition on the destruction of cultural
property is to see how many prosecutions for the crime exist.
After World War II, the International Military Tribunal for the Far East (“IMTFE”) was
established by an agreement between China, Great Britain, the United States, and the Soviet
Union to determine individual responsibility for war crimes.74 The IMTFE treated crimes

68

See First Protocol, State Parties, http://erc.unesco.org/cp/convention.asp?KO=15391&language=E (last
visited Nov. 1, 1997). [reproduced in the accompanying notebook at Tab 15].

69

See The World Heritage Convention, States Parties – UNESCO World Heritage Centre,
http://whc.unesco.org/en/statesparties/ (last visited Nov. 1, 2007). [reproduced in the accompanying
notebook at Tab 16].
70

See 1970 UNESCO Convention: Ratifiers, available at:
http://www.unesco.org/culture/laws/1970/html_eng/page3.shtml [reproduced in the accompanying
notebook at Tab 22].
71

1949 Geneva Conventions, International Humanitarian Law – State Parties/Signatories, available
http://www.icrc.org/ihl.nsf/WebSign?ReadForm&id=375&ps=P (last visited Nov. 1, 2007). [reproduced
in the accompanying notebook at Tab 17].

72

International Criminal Court: The State Parties to the Rome Statute, http://www.icccpi.int/statesparties.html (last visited Nov. 1, 2007). [reproduced in the accompanying notebook at Tab
18]
73

See Second Protocol, State Parties, http://erc.unesco.org/cp/convention.asp?KO=15207&language=E
(last visited Nov. 1, 2007). [reproduced in the accompanying notebook at Tab 19]
74

Sanja Zgonjanin, The Prosecution of War Crimes for the Destruction of Libraries and Archives during
Times of Armed Conflict, 40 Libraries and Culture 128, 132 (2005). [reproduced in the accompanying
notebook at Tab 43]
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against cultural property as conventional war crimes as conventional war crimes defined by the
charter as violations of the laws or customs of war.75 The accusations included the destruction of
property without military justification and pillaging in violation of the 1907 Hague
Conventions.76
At the International Military Tribunal at Nuremberg (“IMT”), Alfred Rosenberg was tried
in part for the destruction of cultural property when they listed the plunder of museums and
libraries and the confiscation of art treasures and collections under the war crimes and crimes
against humanity charges.77 Rosenberg was the Nazi Party’s ideologist and on July 17th, 1941 he
was appointed Reich Minister for the Occupied Eastern Territories. Relating to property,
Rosenberg was responsible for a “system of organised [sic] plunder of both public and private
property thougouth the invaded countries of Europe.”78 He organized the plunder of museams
and libraries, confiscated art treasures and collections, and pillaged private houses. He was
convicted on all counts.79
In the ICTY, there have been several prosecutions for the destruction of cultural proprety.
In Prosecutor v. Strugar80, Pavle Strugar was convicted for 6 violations of Article 3 of the ICTY
statute which includes destruction or willful damage done to institutions dedicated to reliigaion,

75

Id.

76

Id.

77

Judgment: Rosenberg, http://www.yale.edu/lawweb/avalon/imt/proc/judrosen.htm (last visited Nov.
24, 2007) [reproduced in the accompanying notebook at Tab 34]

78

Id.

79

Id.

80

Prosecutor v. Strugar, Case No. IT-01-42-PT, Judgment, (Jan. 31, 2005). [reproduced in the
accompanying notebook at Tab 27]
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charity and education, the arts and sciences, historic monuments and works of art and science.
Between December 6 and 31, 1991, Strugar attacked the city of Dubrovnik, the old town being a
UNESCO World Cultural Heritage Site in its entirety. It is estimated that 563 of the 824
buildings were hit with projectiles, and 6 buildings were completely destroyed. The damage was
estimated at close to $10 million (U.S.)
In Prosecutor v. Jokic81, Miodrag Jokic plead guilty to charges under Article 3 of the
ICTY statute as part of the command force with Pavle Strugar. In Prosecutor v. Kordic &
Cerkez,82 where the defendants were charged with four counts of violations of the laws or
customs of war relating to attacks on civilian property and wanton destruction not justified by
military necessity.
In Prosecutor v. Blaskic,83 the defendant was charged with the destruction of towns and
villages occupied by Bosnian Muslims. He was also accused of the large-scale plunder and
destruction of dwellings, buildings, and businesses, as well as institutions dedicated specifically
to religion and education. Blaskic was found guilty of all crimes.
B.

PROHIBITING THE DESTRUCTION OF PROPERTY AS AN ERGO OMNES
OBLIGATION

Erga omnes means “flowing to all.” In order for an action to become a customary
international law crime which all nations are obligated to punish requires it to become both jus

81

Prosecutor v. Jokic, , Case No. IT-01-42/1, Judgment, (Mar. 18, 2004). [reproduced in the
accompanying notebook at Tab 28]

82

Prosecutor v. Kordic & Cerkez, ICTY Case No. IT-95-14/2-T, Judgment, (Feb. 26, 2001) available at:
www.un.org/icty/kordic/trialc/judgement/kor-tj010226e.pdf [reproduced in the accompanying notebook
at Tab 29]

83

Prosecutor v. Blaskic, Case No. IT-85-14, Judgment, (Mar. 3, 2000) available at:
www.un.org/icty/blaskic/trialc1/judgments [reproduced in the accompanying notebook at Tab 30]
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cogens and an erga omnes obligation.84 There are two norms that need to be met in order for a
duty to protect cultural property to become erga omnes. The first of these norms lies in the
principle that cultural heritage constitutes part of the general interest of the international
community as a whole.85 The second customary principle to the analysis is to determine whether
there is a consistent and unambiguous practice against the destruction of cultural property
demonstrated by developments in international law.86
1.

Cultural Property as a general interest of the international community

This principle formulated by the International Court of Justice in the Barcelona Traction,
Light and Power Co.87 case in 1970. The court in this case distinguished between norms that
create bilateral agreements between nations and those norms that create international obligations
owed to all states in the public interest.88 According to the case, where values are protected by
erga omnes obligations, “[all] states can be held to have a legal interest to their protection.”89
Current erga omnes obligations include norms concerning the prohibition of force, the protection
of basic human rights, and the protection of the environment against massive degradation.90

84

Bassiouni, supra note 9 at 176. [reproduced in the accompanying notebook at Tab 44]

85

Fancioni and Lenzerini, The destruction of the Buddhas and Bamiyan and International Law, 14 Eur. J.
Int’l L. 619, 633 (2003). [reproduced in the accompanying notebook at Tab 39]

86

Id.

87

Barcelona Traction, Light and Power Co., ICJ Reports 1970, 3. [reproduced in the accompanying
notebook at Tab 32]

88

Id. at 32.

89

Id.

90

Francioni and Lezerini, supra note 85 at 634 [reproduced in the accompanying notebook at Tab 39]
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As stated earlier in this memo, there are many international documents that would
support the claim that the protection of cultural property is an obligation that flows to all states.91
The World Heritage Convention preamble states that “the existing international conventions,
recommendations and resolutions concerning cultural and natural property demonstrate the
importance, for all the peoples of the world, of safeguarding this unique and irreplaceable
property, to whatever people it may belong.”92 It further states that “parts of the cultural or
natural heritage are of outstanding interest and therefore need to be preserved as part of the world
heritage of mankind as a whole.”93 Similarly, the preamble of the 1972 UNESCO
Recommendation concerning the Protection, at National Level of the Cultural and Natural
Heritage states that:
every country in whose territory there are components of the cultural … heritage
has an obligation to safeguard this part of mankind’s heritage to ensure that it is
handed down to future generations and that: knowledge and protection of the
cultural … heritage in the various countries of the world are conducive to mutual
understanding among peoples. 94
2.

Consistent and unambiguous practice against the destruction of cultural
property as demonstrated in international law

The second customary principle to the analysis is to determine whether there is a
consistent and unambiguous practice against the destruction of cultural property demonstrated by

91

See supra notes 18-64 and accompanying text.

92

The World Heritage Convention, supra note 32 at prmbl. [reproduced in the accompanying notebook
at Tab 8]

93

Id.

94

1972 UNESCO Recommendation concerning the Protection, at National Level of the Cultural and
Natural Heritage, available at: www.unesco.org/culture/laws/national/html_eng/page1.shtml. [reproduced
in the accompanying notebook at Tab 20]
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developments in international law.95 This norm can be demonstrated by looking at international
conventions and precedents, as well prosecutions of the crime of destruction of cultural
property.96 Furthermore, in the in International Law Commission’s Draft Code of Crimes
Against the peace and Security of Mankind includes the “seizure of, destruction of or willful
damage done to institutions dedicated to religion, charity and education, the arts and sciences,
historic monuments and works of art and science” are included among war crimes.97
If the prohibition on the destruction of cultural property has in fact risen to a level of
customary international law, it must be determined what the elements of that crime are.
C.

ELEMENTS OF THE CRIME OF DESTRUCTION OF CULTURAL
PROPERTY

Because there are so few prosecutions for the destruction of cultural property, the
elements of this crime have essentially only been defined by a combination of the 1954 Hague
Convention and the prosecutions conducted under the ICTY. The ICTY Statute directly protects
cultural property in Article 3 which criminalizes “destruction or wilful damage done to
institutions dedication to religion, charity and education, the arts and sciences, historic
monuments and works of art and science.”98
1.

Type of protected property

Because the ICTY Statute specifically defines what is protected, the scope of the ICTY
prosecutions would likely be less than the scope of a customary international law . The most
95

Francioni and Lenzerini, supra note 85 at 634. [reproduced in the accompanying notebook at Tab 39]

96

See supra notes 18-64, 74-83 and accompanying text.

97

International Law commission, Draft Code of Crimes Against the Peace and Security of Mankind, art.
20(e)(iv) available at: www.un.org/law/ilc/texts/dcode.htm. [reproduced in the accompanying notebook
at Tab 21]
98

ICTY Statute, supra note 37 art. 3(d). [reproduced in the accompanying notebook at Tab 9]
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likely definition of what is protected by the crime of destruction of cultural property would be
the same as the definition of cultural property found in the 1954 Hague Convention. Under
Article I of the 1954 Hague Convention, cultural property shall cover:99
(a) movable or immovable property of great importance to the cultural heritage of
every people, such as monuments of architecture, art or history, whether religious
or secular; archaeological sites; groups of buildings which, as a whole, are of
historical or artistic interest; works of art; manuscripts, books and other objects of
artistic, historical or archaeological interest; as well as scientific collections and
important collections of books or archives or of reproductions of the property
defined above;
(b) buildings whose main and effective purpose is to preserve or exhibit the
movable cultural property defined in sub-paragraph (a) such as museums, large
libraries and depositories of archives, and refuges intended to shelter, in the event
of armed conflict, the movable cultural property defined in sub-paragraph (a);
[AND]
(c) centers containing a large amount of cultural property as defined in subparagraphs (a) and (b), to be known as `centers containing monuments.’
2.

Actus rea requirement

In the Prosecutor v. Tadic, the ICTY determined that Article 3 of the ICTY Statute
dealing with the destruction of cultural property applied to both internal and international armed
conflicts.100 In Prosecutor v. Blaskic, the ICTY stated that there needs to be a nexus between the
alleged crimes and the armed conflict, in order for to be charged with destruction of cultural
property.101 However, the accused does not need to intend active participation in the armed
conflict if the “act fits into the geographical and temporal context of the conflict.”102 This gives
a very broad scope to the crime and will allow for maximum prosecution. There does not need
to be a sophisticated level of organization in order for the crime to be committed. They do not
99

1954 Hague Convention, supra note 2 at art. 1. [reproduced in the accompanying notebook at Tab 2].

100

Case No. IT-94-1-I, Oct. 5, 1997, ¶ 137 , available at http://www.un.org/icty/tadic/appeal/decisione/51002.htm. [reproduced in the accompanying notebook at Tab 30]
101

Id. at ¶¶ 63-64.

102

Id. at ¶ 69.
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need to be “part of a policy or of a practice officially endorsed or tolerated..”103 It also does not
need to be “in actual furtherance of a policy associated with the conduct of war” or even in the
interests of the alleged criminal.104
3.

Mens Rea requirement

The mens rea element of the crime requires intent. “The damage or destruction must
have been committed intentionally….”105 However, as stated in the preceding paragraph, only
the destruction of the item of cultural property must be intentional, but the participation in the
conflict does not. Finally, the items of cultural property must also be clearly identified and they
must not be used for military purposes or be within the immediate vicinity of military
objectives.106
D.

ARGUMENTS AGAINST THE PROHIBITION ON THE DESTRUCTION OF
CULTURAL PROPERTY AS CUSTOMARY INTERNATIONAL LAW

While the there is strong evidence in favor of recognizing the destruction of cultural
property as a crime under customary international law, the general consensus of commentators is
that it has yet to achieve that status.107 Yaron Gottlieb, a L.L.M. from the NYU School of Law
points out that although “the law of the Hague Peace Conferences of 1899 and 1907 is binding as
customary international law of the whole international community of states; the [1954 Hague
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Convention], exclusively dedicated to this matter, binds only a limited number of contracting
parties.”108 Even today, very few acts have ascended to that status of jus cogens109 with
genocide, torture, and crimes against humanity being on that list. State practices and subsequent
international reactions offer the greatest insight into whether a prohibition against an action has
become customary international law.
1.

Exceptions exist to the prohibitions on the destruction of cultural property

For those crimes that have reached the level of jus cogens, there are no exceptions to the
rule. Imagine an exception for genocide: “You cannot commit genocide except when….” Even
without the remainder of that sentence, the absurdity of the proposition is apparent.
There are, however, exceptions made for certain countries as to when the destruction of
cultural property is allowed, economic development being a major exception. In Egypt110, the
Aswan Dam was built in the 1960’s to allow year round irrigation to the fertile regions of the
country. Prior to this, the farmers relied on the Nile River to replenish the soil in order for crops
to be planted. Since this only occurred once per year, only one crop could be planted. At the
time of the proposal, Egypt’s population was expected to double by 1980, but food production
was projected to increase by only about 12%, leaving a large shortage. 111 The Dam would allow
farmers to plant three different crops per year, tripling the agricultural production of the country.
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The dam however, would endanger many rich pieces of cultural property in Southern Egypt,
including the temple of Abu Simbel, and the Isis Temple on Philae Island.112 However, because
the dam was determined to be necessary to the very survival of the country, the potential of
destruction to cultural heritage was permitted by the international community.113 Economic
development is not an absolute excuse, but as long as countries show that there are no less
destructive methods or that the adverse effects will be outweighed by the benefits of the projects,
the destruction of cultural property will be tolerated.114
2.

Possible alternative factors for jus cogens

Certain crimes rise to the level of jus cogens because they both threaten the peace and
security of humankind and shock the conscience of humanity.115 When both of these elements
are met, it can be concluded that the crime is part of jus cogens.116 The destruction of cultural
property does not in any way threaten the peace and security of humankind. Meeting only one of
these elements clearly makes the argument for jus cogens less compelling, though it does not
entirely destroy the case.117 Genocide and torture, for example, may not always threaten the
peace and security of the world as a whole, but are still considered jus cogens because they shock
the human conscience sufficiently. The question then becomes, does destruction of cultural
property shock the conscience of humanity enough to rise to the level of jus cogens?
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A recent example of cultural property destruction will paint a good picture of the
international community’s current view. In 2001, the Taliban in Afghanistan ordered two large
Buddha statutes to be destroyed.118 The order was due to an edict by the Taliban supreme leader
Mullah Mohammed Omar declaring that all statutes, including ancient pre-Islamic figures were
an insult to Islam. The Buddhas were located in Bamiyan, about 150 km west of Kabul. The
taller of the two Buddhas, measuring at 53 meters, was the world’s the tallest standing Buddha,
and both Buddhas were carved into the side of a mountain in the fifth century. The Buddhas
were artistically significant because they represented a unique blend of Asian, Indian, and
Hellenistic influences.119 Many countries and international organizations condemned the action,
and urged the Taliban to reconsider.120 The United Nations issued a resolution calling for the
Taliban’s “immediate action to prevent the further destruction of the irreplaceable relics,
monuments or artifacts of the cultural heritage of Afghanistan.”121 The twenty two member
Arab Group also condemned the action, stating that Islamic governments had preserved the
statues for 14 centuries.122 The World Heritage Convention adopted a resolution for the
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protection of Afghanistan’s cultural heritage.123 This resolution invited the World Heritage
Committee to consider ways and means in which the World Heritage Convention could be
enforced. UNESCO adopted a similar resolution also condemning the destruction of the Afghan
Buddhas.124 Other organizations that condemned the destruction of the Buddhas include the
Organization of the Islamic Conference, the European Union, the Council of Europe, the G-8
group, and 46 individual countries.125
These declarations appear to give the impression that the world was shocked by the
actions of the Taliban. However, many of these documents speak of “responsibilities” rather
than duties or obligations, and many believe that the quotation marks around “crimes against
humanity” in both the World Heritage Resolution and the UNESCO resolutions make this phrase
a rhetorical device rather than an indictment against the Taliban.126 The UN resolution stresses a
need to respect the common heritage, but instead of stating any obligation under international
law, points to the Taliban’s prior efforts to protect cultural heritage in Afghanistan.127
Furthermore, the statements by each of the individual nations only condemned the actions, none
characterized the destruction of the Buddhas as a violation of a legal norm.128 If one were to
conclude that the destruction of cultural property was a violation of an ergo omnes obligation,
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then all States act to protect the cultural property;129 no State acted to save the Buddhas,
implying that the protection of cultural property has not risen to the level of customary
international law.
3.

The number of international agreements

If a prohibition on the destruction of cultural property was truly customary international
law, why are new conventions and declarations created to protect cultural property? According
to the Nuremberg Tribunal, the 1907 Hague Regulations, and the destruction of cultural property
with it, had “acquired the force of general customary law, thereby binding all states including
those who were not formally parties to the Regulations.”130 If the destruction of cultural property
was considered customary international law, there would have been no need for the 1954 Hague
Convention; yet the 1954 Hague Convention exists. Further, if the prohibition on the destruction
of cultural property was customary international law at any point after the 1954 Hague
Convention, the 1999 Second Protocol would not have been needed to create international
criminal liability for the destruction of cultural property.
E.

CONCLUSION: DOES THE CRIME OF DESTRUCTION OF CULTURAL
PROPERTY RISE TO THE LEVEL OF CUSTOMARY INTERNATIONAL
LAW?

The evidence suggests that the protection of cultural property is an erga omnes obligation
and that the crime of destruction of cultural property has risen to the level of jus cogens. This is
echoed by many commentators who believe that this has become an international norm, or at the
very least is strongly headed in that direction.131 However, that assumption is based on the
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situation of the international community today. At this point, there is a very good likelihood of
establishing an international crime associated with the destruction of cultural property.
However, a finding that there is an international crime associated with the destruction of cultural
property at this current moment, would not help to prosecute the members of the Khmer Rouge,
as it would likely violate the principles of nullum crimen sine lege (“no crime without law”),
nullum poena sine lege (“no punishment without law”), and the prohibition on ex post facto
criminal laws and the derivative rule of non-retroactive application of criminal laws and criminal
sanctions.132 The key is to determine whether the international legal norm existed by 1975.
By 1975, many of the international conventions were already in place. This includes the
1907 Hague Resolution, the 1954 Hague Convention, the Nuremberg Tribunals declaration, as
well as the 1970 UNESCO Convention and the 1970 World Heritage Convention. All of these
documents stress the importance of protecting cultural property, so there is a strong likelihood
that the protection of cultural property was an erga omnes obligation, so that all States had the
obligation to protect cultural property.
To get criminal liability for the destruction of cultural property, it must also rise to the
level of a jus cogens action. Here, the basis for elevation to this level is not as strong as for that
of an egra omnes obligation. While the 1907 Hague Resolution was treated as customary
international law during the Nuremberg Tribunals, the 1954 Hague Convention was not
generally mentioned as such by 1975. The 1970 UNESCO Convention and the 1970 World
Heritage Convention did not even have criminal sanctions as part of the protection of cultural
131
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property. The strongest support for the creation of an international crime for the destruction of
cultural property came after the period that the ECCC has jurisdiction over. The ICTY Statute
and accompanying prosecutions, the 1998 ICC Statute, and the 1999 Second Protocol to the 1954
Hague Convention explicitly provide for international individual sanctions for the destruction of
cultural property, something that had not been placed in an international convention since the
1907 Hague Resolution. In summary, it is unlikely that by 1975, there was a customary
international crime for the destruction of cultural property.
IV.

ALTERNATIVES PROSECUTION STRATEGIES
Since it will be difficult to prosecute members of the Khmer Rouge for a customary

international law crime of destruction of cultural property, the prosecutor should consider several
alternatives. In the ECCC Law, there are other articles, besides Article 7, which would be useful
in prosecuting the destruction of cultural property. Article 6 gives the ECCC:133
[t]he power to bring to trial all Suspects who committed or ordered the
commission of grave breaches of the Geneva Conventions of 12 August 1949,
such as… [the] destruction and serious damage to property, not justified by
military necessity and carried out unlawfully and wantonly.
Article 5 of the ECCC Law gives the tribunal authority over:134
[c]rimes against humanity… are any acts committed as part of a widespread or
systematic attack directed against any civilian population, on national, political,
ethnical, racial or religious grounds, such as: … persecutions on political, racial,
and religious grounds.
Finally the Khmer Rouge could be persecuted under general international humanitarian law, as
potentially recognized in Article 2.135
A.

ARTICLE 6: VIOLATIONS OF THE GENEVA CONVENTION
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While a connection is not specifically stated, Article 6 of the ECCC Law is the same as
Article 2 of the ICTY Statute. Article 2(d) of the ICTY Statute allows for the prosecution of the
“destruction and serious damage to property, not justified by military necessity and carried out
unlawfully and wantonly.”136 The elements of this crime require that 1) property be destroyed or
seriously damaged, 2) the damage must be extensive, 3) that the property was destroyed
unlawfully, 4) that the property was destroyed wantonly, and 5) that it was not justified by
military necessity. The scope of “extensive” depends on the facts of the specific case. A single
act, such as the destruction of a hospital, may suffice under Article 2(d).137 This could possibly
be analogized to say that the destruction of a single piece of cultural property might also qualify
under Article 2(d).138 This provision is based the 1907 Hague Regulations and consequently
Article 8 of the ICC Statute, which mention “hospitals and places where the sick and wounded
are collected” together with the components of cultural property.139
In Prosecutor v. Kordic and Cerkez, the ICTY determined that there were two situations
where the extensive destruction of property was considered a grave breach. The first was “where
the property destroyed is of a type accorded general protection under the Geneva Conventions of
1949, regardless of whether or not it is situated in occupied territory.”140 The second is “where
the property destroyed is accorded protection under the Geneva Conventions of 1949, on account
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of its location in occupied territory.”141 The final element is that “the destruction is not justified
by military necessity; and the perpetrator acted with the intent to destroy the property in question
or in reckless disregard of the likelihood of its destruction.”142
There are some problems with the use of ECCC Article 6 in prosecuting members of the
Khmer Rouge. Article 2 of the ICTY Statute (which is equivalent to Article 6 of the ECCC
Law) requires that the conflict be international in context.143 Even after the internationality of
the conflict has been established, ICTY Article 2 (and consequently ECCC Article 6) require that
there must be a nexus between the destruction of the property and the armed conflict.144 One
possible method around this problem would be if ICTY Article 3, which covers the destruction
of cultural property were considered to be a grave breach of the 1949 Geneva Convention (IV);
at that point the prosecutor could directly use Article 6 of the ECCC Law to prosecute the
destruction of cultural property. However, while some scholars do view Article 3 of the ICTY
Statute to be a grave breach, up until the late 1970’s this was still very debatable.145 Because of
this, prosecuting the crimes of ICTY Article 3(d) as a grave breach under Article 6 of ECCC
Law may violate the maxim of nullum crimun sine lege,146
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B.
ARTICLE 5: RELIGIOUS PERSECUTION
Article 5 of the ECCC law gives the Extraordinary Chambers the power to prosecute
crimes against humanity, which are “any acts committed as part of a widespread or systematic
attack directed against any civilian population, on national, political, ethnical, racial or religious
grounds, such as: … persecutions on political, racial, and religious grounds.”147 This is similar
to Article 5(h) of the ICTY Statute, which states that the ICTY has to power to prosecute: “…
when committed in armed conflict, whether international or internal in character, and directed
against any civilian population: … (h) persecutions on political, racial and religious grounds.”148
There is a requirement that the damage or destruction be widespread or systematic.
According to the International Law Commission, systematic means “pursuant to a preconceived
plan or policy. The implementation of this plan or policy could result in the repeated or
continuous commission of inhumane acts.”149 In Blaskic the court identified four elements that
establish whether an act is systematic: (1) the existence of a political objective, plan, or ideology
that aims to “destroy, persecute, or weaken” a community; (2) the commission of a large-scale
crime against a civilian group or of repeated and continuous inhumane acts that are related to
each other; (3) reliance on significant public or private, military or non-military resources; and
(4) the involvement of political and military leaders in the creation of a plan.150 The
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“widespread” element usually depends on the scale of the acts and on the number of victims.151
The ILC considers acts widespread if they are “directed against a multiplicity of victims.”152
Because of the Khmer Rouge’s desire to wipe out any traces of past cultural or religious
philosophy in Cambodia and the vast number of religious buildings and artifacts destroyed, it is
likely that their destruction would be considered both systematic and widespread.
The actus rea component is fairly straightforward for the crime of persecution. As stated
above, the attacks must be widespread and systematic. The attacks must also be directed at
civilians. In order for the attacks to constitute religious persecution, they must clearly be
directed at a religious group. In Blaskic, the court found that the persecution took “the form of
confiscation or destruction” by Bosnian Croat forces of “symbolic buildings… belonging to
Muslim population of Bosnia-Herzegovina.” Discussing the destruction of institutions dedicated
to religion in that village, the court stated that “the methods of attack and the scale of the crimes
committed against the Muslim population or the edifices symbolizing their culture sufficed to
establish beyond reasonable doubt that the attack was aimed at the Muslim civilian
population.”153 Specifically, the court noted that among all the destruction of the religious
buildings, many homes had remained intact, showing that there was a purpose to the violence
and it was directed at the religious buildings. In Cambodia, it is very clear that the Khmer Rouge
would meet the actus rea component of this crime. The Khmer Rouge clearly targeted religious
buildings, and the destruction of the Catholic cathedral in Phnom Phen was clearly not random;
they took it down stone by stone.
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The mens rea component requires that “the perpetrator must knowingly participate in a
widespread or systematic attack against a civilian population” with the intent to discriminate on
religious grounds.154 The accused must have knowledge of “the general context in which his acts
occur” and of the nexus between his action and that context.155 With regard to the second aspect
of this requirement, it is enough that the actor “knowingly [take] the risk of participating in the
implementation of the ideology, policy, or plan” in the name of which mass crimes are
perpetrated. Even if the actor takes a “deliberate risk in the hope that the risk does not cause
injury” his mens rea equals knowledge.156
C.

ARTICLE 2: VIOLATIONS OF INTERNATIONAL HUMANITARIAN LAW

Article 2 of ECCC Law outlines the competence of the Tribunal which is “to bring to trial
senior leaders… and those who were most responsible for violations of … international
humanitarian law and custom….”157 It is not clear whether this article gives the ECCC authority
to prosecute crimes based on the law and customs of war as defined in the 1949 Geneva
Conventions and articulated in Articles 3(b), 3(c), and 3(e), of the ICTY Statute. Article 6 of
ECCC law gives the tribunal authority to prosecute according to the Geneva Conventions, but
that is only for what are considered grave breaches; the violations covered under ICTY Article 3
were not Grave Breaches as of 1979.158 Because the ECCC has authority to prosecute according
to international law that Cambodia recognizes, and that Cambodia recognizes the 1949 Geneva
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Conventions, it may appear that the authority to prosecute under the principles of Article 3 of the
ICTY Statute would be recognized. However, since Articles 3-8 of the ECCC law specifically
mention different crimes over which the tribunal has jurisdiction, the interpretation may be that
they were specifically not given the authority to prosecute under general international
humanitarian law. However, it is possible that the mention international humanitarian law in
Article 2 of the ECCC law would allow the Tribunal to try crimes falling under the law and
customs of war. The judges may view it as a residual clause that covers bases that the drafters of
the ECCC Law missed.159 It is also possible that the judges may interpret Article 2 of ECCC
Law to be a residual clause, much as the ICTY interpreted Article 3 of the ICTY Statute, covered
serious violations of international humanitarian law not covered by other Articles of the ICTY
Statute.160
There is precedent for establishing that a residual clause gives an international tribunal
jurisdiction over offences it may otherwise not have had. In Prosecutor v. Tadic, the ICTY
determined that Article 3 of the ICTY Statute conferred jurisdiction on the ICTY over any
serious offense against international humanitarian law not covered by the other Articles. They
stated that “Article 3 functions as a residual clause designed to ensure that no serious violation of
international humanitarian law is taken away from the jurisdiction of the International
Tribunal.”161
The Tadic court then stated four criteria for determining whether a violation would be
subject to jurisdiction under a residual clause: 1) the violation must be an infringement of a rule
159
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of international humanitarian law; 2) the rule must be customary in nature, or if it belongs to a
treaty, all the required conditions must be met; 3) the violation must be serious and the breach
must involve grave consequences for the victim; and 4) the violation of the rule must entail,
under customary or conventional law, the individual criminal responsibility of the person
breaching the rule.162
The major problem with this interpretation is that it could create a slippery slope; if they
allow this clause to allow all of international humanitarian law, then what was the purpose of
limiting the ECCC law in the first place? Where would the new line be drawn?
If the ECCC does choose to interpret Article 2 of the ECCC Law to allow international
law no specifically codified in ECCC law, the prosecuting under the violations of the laws and
customs of war present a great advantage over grave breaches since the former does not require
an international conflict. However, the violations of the laws or customs of war do require that a
nexus between the alleged crimes and the armed conflict is established.163 Assuming that the
Khmer Rouge era is considered a period of armed conflict, this element is fairly easy to establish.
Under Article 3(b) of the 1949 Geneva Conventions, the devastation of property must be
intentional or a “foreseeable consequence of the act,” and can be mitigated by military
necessity.164 The protection under this article is somewhat limited by broad interpretations of
“military necessity” and intention.165 Article 3(c) forbids attacks on civilian rather than military
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objects. 166 While this may seem broad, Article 52(3) of the First Protocol to the 1954 Hague
Convention establishes a presumption that a civilian object is not being used in a military
capacity, shifting the burden of proof to the defense.167
While there are broad interpretations for the definitions in Articles 3(b), (c), the
prosecution will have a better chance at establishing this as the basis for prosecuting the
destruction of cultural property than either Article 6 of the ECCC law or as a customary
international crime for the destruction of cultural property.
V.

CONCLUSION
Though the ECCC law has a provision for prosecuting the destruction of cultural

property, it is a provision without teeth. Because the Cambodian law available to the Tribunal
does not have any protection for cultural property, there can be no prosecutions directly under
the principles of the 1954 Hague Convention. One way around this restriction would have been
if the 1954 Hague Convention had become part of customary international law. While there is a
strong case that the destruction of cultural property is now an international crime, at the time of
the Khmer Rouge it is doubtful that there were any international norms that would have
protected cultural property or given an international tribunal to prosecute the destruction of
cultural property without specific authorization. The best method for the ECCC prosecutor is to
use one of three indirect protections for cultural property. Of these three, the easiest to gain a
conviction on would be for a violation of Article 2 of the ECCC Law, which should theoretically
allow prosecutions under the laws and customs of war. The next best option would be to
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prosecute suspects under Article 5, for a crime against humanity for religious persecution. This
mental element is difficult to establish, but should is far from impossible. Attempting to
prosecute for grave breaches of the 1949 Geneva Convention would be a mistake, due to the
difficulty of convincing the tribunal that there was an international conflict in which the
destruction of cultural property was related. So while there is not likely to be any possibility of
direct prosecution for the destruction of cultural property, the prosecutor has a very good
likelihood of success using two of the three indirect protections afforded to cultural property.
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